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 STAFF REPORT  
 BOARD MEETING DATE: July 25, 2017  

DATE: July 12, 2017 

TO: Board of County Commissioners 

FROM: Roger Pelham, Senior Planner, Community Services Department, Planning 
and Building Division, 328-3622, rpelham@washoecounty.us 

THROUGH: Mojra Hauenstein, Arch., Planner, Division Director, Planning and Building, 
Community Services Department, 328-3619, mhauenstein@washoecounty.us 

SUBJECT: Public Hearing:  For possible action on the appeal of the Washoe County 
Board of Adjustment’s denial of Variance Case Number WVAR17-0002 
(Fisher / Kintz Front Yard Setback Reduction) which sought approval of 
variances: to reduce the required front yard setback from 20 feet to 10 feet 2 
inches for expansion of a dwelling that is currently permitted and under 
construction (the total encroachment, including the overhang, is proposed to 
be 9 feet 10 inches). The proposed encroachment into the front yard setback 
included a cover for the front porch with a depth of 7 feet 10 inches and an 
additional 2 feet of roof eave overhang within the front yard setback. The 
variance request also included a reduction in the front yard setback from 20 
feet to 19 feet 6 inches for a “decorative truss” at the front of the garage. 
 
The Board may affirm, reverse, or modify the decision of the Board of 
Adjustment.  In doing so, the Board may remand the matter back to the 
Board of Adjustment with instructions, or may directly grant all or part of 
the variance requested. 
 
The property is located at 567 Alden Lane, approximately 150 feet 
northeast of its intersection with Tyner Way in Incline Village and within 
Section 17, Township 16 North, Range 18 East, MDM. The property 
owners and appellants are Michael Fisher and Susanna Kintz, 567 Alden 
Lane, Incline Village, NV 89451. The Assessors Parcel Number is 122-133-
02. The parcel is ±0.39 acres (±16,988 square feet) in size. The Master Plan 
Category is Suburban Residential and the regulatory zone is Medium 
Density Suburban (MDS).  (Commission District 1.) 
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SUMMARY 
The appellant applied for a variance to reduce the required front yard setback from 20 
feet to 10 feet 2 inches for expansion of a dwelling that is currently permitted and under 
construction (the total encroachment, including the overhang, is proposed to be 9 feet 10 
inches). The proposed encroachment into the front yard setback includes a cover for the 
front porch with a depth of 7 feet 10 inches and an additional 2 feet of roof eave overhang 
within the front yard setback. The Board of Adjustment denied the variance request at 
their meeting on June 1, 2017.  The matter was appealed by the applicant to the Washoe 
County Board of County Commissioners (Board) on June 12, 2017. 

The standard front yard building setback for the Medium Density Suburban regulatory 
zone is 20 feet. The applicant sought a variance to allow portions of a covered entry and a 
decorative truss to be located less than 20 feet from the front property line adjacent to 
Alden Lane.  

Washoe County Strategic Objective supported by this item:  Stewardship of our 
Community  

PREVIOUS ACTION 
On June 1, 2017 the Washoe County Board of Adjustment [BOA] held a duly noticed 
public hearing on Variance Case Number WPVAR17-0002 (Fisher / Kintz Front Yard 
Setback Reduction). The Board of Adjustment denied that Variance, being unable to 
make the findings of fact required by Washoe County Code (WCC) Section 110.804.25. 

BACKGROUND 
The applicant requested to reduce the required front yard setback to facilitate expansion 
of a dwelling that is currently permitted and under construction.  The expansion was 
proposed to consist of encroachment into the front yard setback including a cover for the 
front porch with a depth of 7 feet 10 inches and an additional 2 feet of roof eave overhang 
within the front yard setback. The variance request also includes a reduction in the front 
yard setback from 20 feet to 19 feet 6 inches for a “decorative truss” at the front of the 
garage. 
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Detail Site Plan 

 

Approval of any variance is jurisdictional, that is to say, Nevada Revised Statues (NRS) 
limits the power of the Board of Adjustment to grant variances only under specific 
circumstances.  Among those circumstances are: 1) exceptional narrowness, shallowness, 
or shape of a specific piece of property; or 2) by reason of exceptional topographic 
conditions; or 3) other extraordinary and exceptional situation or condition of the piece of 
property.  If the BOA determines that one or more of these circumstances (i.e. a finding 
of fact) can be made, then the BOA must also show that the strict application of the 
regulation would result in peculiar and exceptional practical difficulties to, or exceptional 
and undue hardships upon, the owner of the property. 
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Staff provided an analysis of all of the required findings of fact for the BOA as part of the 
staff report. That analysis, and the BOA’s actions for each finding, is provided below. 

1) Special Circumstances: 

Exceptional Narrowness:  The parcel is located within the Medium Density Suburban 
(MDS) regulatory zone. The minimum lot size required in that zone is 12,000 square feet. 
The subject parcel is approximately 16,988 square feet in size. The minimum lot width in 
that zone is 80 feet. The subject parcel is approximately 140 feet in width at the midpoint 
of the property. 

The BOA did not find that subject parcel is exceptionally narrow. 

Exceptional Shallowness:  The depth of the property from Alden Lane to the Dale Drive 
is approximately 120 feet. 

The BOA did not find that the subject parcel is exceptionally shallow. 

Exceptional Topographic Conditions:  The subject parcel is sloped. The elevation at 
Alden Lane is approximately 6718 feet above sea level and the elevation at Dale Drive is 
approximately 6680 feet above sea level. This equates to a drop of approximately 38 feet 
over a distance of approximately 120 feet or a slope of about 31%. Such a slope might 
create a challenge to development if the dwelling were being remodeled or if there were 
other constraints in addition to the slope. Sloped lots, however, are commonplace in the 
Tahoe Area Plan, and by themselves are not exceptional. In this case, a dwelling that was 
previously located on the parcel was completely removed. There were no constraints 
prohibiting the applicant from designing a covered entry way within the required 
setbacks. There is a substantial amount of area on the subject parcel which might have 
allowed the design of the dwelling to include the entryway that the variance sought to 
allow.   

The BOA did not find that the topography of the subject parcel is exceptional. 

Other Extraordinary and Exceptional Situation or Condition of the Piece of Property:  
The application asserts that the applicant, “…tried many different design ideas none of 
which made practical or aesthetic sense given the height and other TRPA restrictions we 
had to comply with.” The height restrictions imposed by the Tahoe Regional Planning 
Agency (TRPA) are consistent throughout the Tahoe Basin and are, therefore neither 
extraordinary nor exceptional. “Aesthetic sense” is not a condition of the parcel of land 
and, therefore, does not create an Extraordinary and Exceptional Situation or Condition. 
Finally, the “practicality” of the plan requiring a variance is called into question when 
one considers that the applicant has approved construction plans for a dwelling on the 
parcel, that conforms with all required setbacks.  

The BOA did not identify any characteristic of the property that creates an extraordinary 
or exceptional situation or condition.   

2) No Deriment: 
As the BOA did not find any identifiable special circumstances, granting the relief 
(variance) will impair the intent and purpose of the Development Code by allowing 
development that does not conform to generally applicable Code requirements  
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3) No Special Privileges: 

As the BOA did not find any identifiable special circumstances, granting the variance 
will constitute a grant of special privileges inconsistent with the limitations upon other 
properties in the vicinity and the identical regulatory zone in which the property is 
situated by allowing development that does not conform to generally applicable Code 
requirements. 

4) Use Authorized: 

Granting the relief will not authorize a use or activity which is not otherwise expressly 
authorized by the regulation governing the parcel of property. Expansion of the dwelling 
is allowed within the limitations of the required setbacks. 

5) Effect on a Military Installation: 

There is no military installation within the area required to be noticed for this variance 
request. 

The appeal application and explanation are included at Attachment C to this report. The 
Appellant asserts that the variance should be granted because the BOA did not consider 
the topography of the parcel to be a hardship and that the evaluation of the staff planner 
was false. 

FISCAL IMPACT 
No fiscal impact. 

RECOMMENDATION 
It is recommended that the Board of County Commissioners affirm the decision of the 
Board of Adjustment and uphold the denial of Variance Case Number WPVAR17-0002 
(Fisher / Kintz Front Yard Setback Reduction). 
 
POSSIBLE MOTIONS 
Should the Board agree with the Board of Adjustment’s denial of Variance Case Number 
WPVAR17-0002 (Fisher / Kintz Front Yard Setback Reduction) staff offers the 
following motion: 

Move to affirm the denial of Variance Case Number WPVAR17-0002 (Fisher / Kintz 
Front Yard Setback Reduction) which sought a variance to reduce the required front yard 
setback from 20 feet to 10 feet 2 inches for expansion of a dwelling that is currently 
permitted and under construction (the total encroachment, including the overhang, was 
proposed to be 9 feet 10 inches). The proposed encroachment into the front yard setback 
included a cover for the front porch with a depth of 7 feet 10 inches and an additional 2 
feet of roof eave overhang within the front yard setback. The variance request also 
included a reduction in the front yard setback from 20 feet to 19 feet 6 inches for a 
“decorative truss” at the front of the garage. The denial is based upon the inability to 
make the findings required by WCC Section 110.804.25, Variances 

Should the Board disagree with the Board of Adjustment’s denial of Variance Case 
Number WPVAR17-0002 (Fisher / Kintz Front Yard Setback Reduction) staff offers the 
following motion: 
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“Move to reverse the denial decision of the Board of Adjustment and approve Variance 
Case Number WPVAR17-0002 (Fisher / Kintz Front Yard Setback Reduction), with the 
conditions of approval included at Attachment E to the staff report. The approval is based 
upon the following findings as required by WCC Section 110.804.25, Variances: 

1. Special Circumstances.  Because of the special circumstances applicable to the 
property, including exceptional narrowness, shallowness or shape of the specific 
piece of property; exceptional topographic conditions; extraordinary and 
exceptional situation or condition of the property and/or location of surroundings; 
the strict application of the regulation results in exceptional and undue hardships 
upon the owner of the property; 

2. No Detriment.  The relief will not create a substantial detriment to the public 
good, substantially impair affected natural resources or impair the intent and 
purpose of the Development Code or applicable policies under which the variance 
is granted; 

3. No Special Privileges.  The granting of the variance will not constitute a grant of 
special privileges inconsistent with the limitations upon other properties in the 
vicinity and the identical regulatory zone in which the property is situated; and 

4. Use Authorized.  The variance will not authorize a use or activity which is not 
otherwise expressly authorized by the regulation governing the parcel of property. 

5. Effect on a Military Installation. The variance will not have a detrimental effect 
on the location, purpose and mission of a military installation.” 

 
Attachments: 
Attachment A: Board of Adjustment Staff Report dated May 18, 2017 
Attachment B: Board of Adjustment Draft Meeting Minutes of June 1, 2017 
Attachment C: Board of Adjustment Action Order dated  
Attachment D: Appeal Application dated June 12, 2017 
Attachment E: Possible Conditions of Approval 
 

Appellant / Property Owner:  

Michael Fisher and Susanna Kintz, 567 Alden Lane, Incline Village, NV 89451 

 



Board of Adjustment Staff Report 

Post Office Box 11130, Reno, NV  89520-0027 – 1001 E. Ninth St., Reno, NV  89512 
Telephone:  775.328.3600 – Fax:  775.328.6133 

www.washoecounty.us/comdev 

Subject: 

Applicants:  

Agenda Item Number: 
Project Summary: 

Recommendation: 
Prepared by: 

Phone: 
E-Mail:

Meeting Date:  June 1, 2017 

Variance Case Number: WPVAR17-0002 

Michael Fisher and Susanna Kintz 

9E 
Reduction of the required front yard setback from 20 feet to 10 
feet 2 inches for expansion of a dwelling 

Denial 
Roger Pelham, MPA, Senior Planner 
Washoe County Community Services Department 
Division of Planning and Development 
775.328.3622 
rpelham@washoecounty.us 

Description 
Variance Case Number WVAR17-0002 (Fisher/Kintz Front Yard Setback Reduction) – For 
possible action, hearing, and discussion to approve a variance to reduce the required front yard 
setback from 20 feet to 10 feet 2 inches for expansion of a dwelling that is currently permitted 
and under construction (the total encroachment, including the overhang, is proposed to be 9 
feet 10 inches). The proposed encroachment into the front yard setback includes a cover for the 
front porch with a depth of 7 feet 10 inches and an additional 2 feet of roof eave overhang within 
the front yard setback. The variance request also includes a reduction in the front yard setback 
from 20 feet to 19 feet 6 inches for a “decorative truss” at the front of the garage. 

• Applicant/Property Owner Michael Fisher and Susanna Kintz 
567 Alden Lane 
Incline Village, NV  89451 

• Location: 567 Alden Lane, approximately 150 feet 
northeast of its intersection with Tyner Way 

• Assessor’s Parcel Number: 122-133-02
• Parcel Size: ±0.39 acres (±16,988 square feet)
• Master Plan Category: Suburban Residential (SR)
• Regulatory Zone: Medium Density Suburban (MDS)
• Area Plan: Tahoe
• Citizen Advisory Board: Incline Village/Crystal Bay
• Development Code: Authorized in Article 804, Variances
• Commission District: 1 – Commissioner Berkbigler
• Section/Township/Range: Section 17, Township 16 N, Range 18 E, MDM

Washoe County, NV

WPVAR17-0002 
FISHER/KINTZ FRONT YARD SETBACK
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Attachment A
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Variance Definition 
The purpose of a Variance is to provide a means of altering the requirements in specific 
instances where the strict application of those requirements would deprive a property of 
privileges enjoyed by other properties with the identical regulatory zone because of special 
features or constraints unique to the property involved; and to provide for a procedure whereby 
such alterations might be permitted by further restricting or conditioning the project so as to 
mitigate or eliminate possible adverse impacts. 
 
NRS 278.300 (1) (c) limits the power of the Board of Adjustment to grant variances only under 
the following circumstances: 
 

Where by reason of exceptional narrowness, shallowness, or shape of a specific 
piece of property at the time of the enactment of the regulation, or by reason of 
exceptional topographic conditions or other extraordinary and exceptional 
situation or condition of the piece of property, the strict application of any 
regulation enacted under NRS 278.010 to 278.630, inclusive, would result in 
peculiar and exceptional practical difficulties to, or exceptional and undue 
hardships upon, the owner of the property, the Board of Adjustment has the 
power to authorize a variance from that strict application so as to relieve the 
difficulties or hardship, if the relief may be granted without substantial detriment 
to the public good, without substantial impairment of affected natural resources 
and without substantially impairing the intent and purpose of any ordinance or 
resolution. 

 
The statute is jurisdictional in that if the circumstances are not as described above, the Board 
does not have the power to grant a variance from the strict application of a regulation. Along 
that line, under Washoe County Code Section 110.804.25, Variance, the Board must make four 
findings which are discussed below. 
 
If the Board of Adjustment grants an approval of the Variance, that approval may be subject to 
Conditions of Approval. Conditions of Approval are requirements that need to be completed 
during different stages of the proposed project. Those stages are typically: 
 

•  Prior to permit issuance (i.e., a grading permit, a building permit, etc.). 

•  Prior to obtaining a final inspection and/or a certificate of occupancy on a structure. 

•  Prior to the issuance of a business license or other permits/licenses. 

•  Some Conditions of Approval are referred to as “Operational Conditions.” These 
conditions must be continually complied with for the life of the business or project. 

Since a recommendation of denial has been made, there are no Conditions of Approval 
attached to this report. Should the Board find that special circumstances exist and approve the 
requested variance staff will provide proposed Conditions of Approval at the public hearing. 
 
The subject property is designated Medium Density Suburban (MDS).  The proposed reduction 
of the front yard setback from 20 feet to 10 feet 2 inches may be permitted in the MDS zone if a 
Variance per WCC 110.804 is approved. Therefore the applicant is seeking approval of this 
variance from the Board of Adjustment. 

WPVAR17-0002 
FISHER/KINTZ FRONT YARD SETBACK
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Site Plan 
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Site Plan Detail 

WPVAR17-0002 
FISHER/KINTZ FRONT YARD SETBACK



Washoe County Board of Adjustment  Staff Report Date:  May 8, 2017 
 
   

     
 

Variance Case Number WPVAR17-0002 
Page 7 of 12 

Left Elevation, showing setback and proposed Covered Entry 

Front Elevation 
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Project Evaluation 
The applicant is requesting to reduce the required front yard setback to facilitate expansion of a 
dwelling that is currently under construction. The expansion is proposed to consist of additional 
covered area at the entry to the dwelling and a “decorative truss” at the front of the garage. The 
total encroachment into the required 20-foot front yard setback is 9 feet, 10 inches. 
 
It is important to recognize that the approval of any variance is jurisdictional, that is to say that 
Nevada Revised Statues limits the power of the Board of Adjustment to grant variances only 
under particular circumstances. Among those circumstances are: 1) exceptional narrowness, 
shallowness, or shape of a specific piece of property; or 2) by reason of exceptional topographic 
conditions; or 3) other extraordinary and exceptional situation or condition of the piece of 
property. If such a finding of fact can first be made, then the Board must also show that the strict 
application of the regulation would result in peculiar and exceptional practical difficulties to, or 
exceptional and undue hardships upon, the owner of the property. 
 
A 3-story, 4-bedroom, 3-bath dwelling of 4,795 square feet, with a 3-car garage, is currently 
under construction on the subject parcel. The plans approved for that dwelling show compliance 
with all required yard setbacks. 
 
Evaluation of the request to vary standards will follow the criteria as required above. 
 
Exceptional Narrowness: The parcel is located within the Medium Density Suburban (MDS) 
regulatory zone. The minimum lot size required in that zone is 12,000 square feet. The subject 
parcel is approximately 16,988 square feet in size. The minimum lot width in that zone is 80 
feet. The subject parcel is approximately 140 feet in width at the midpoint of the property.  
 
The subject parcel is not exceptionally narrow. 
 
Exceptional Shallowness: The depth of the property from Alden Lane to the Dale Drive is 
approximately 120 feet. 
 
The subject parcel is not exceptionally shallow. 
 
Exceptional Topographic Conditions: The subject parcel is sloped. The elevation at Alden Lane 
is approximately 6718 feet above sea level and the elevation at Dale Drive is approximately 
6680 feet above sea level. This equates to a drop of approximately 38 feet over a distance of 
approximately 120 feet or a slope of about 31%. Such a slope might create a challenge to 
development if the dwelling were being remodeled or if there were other constraints in addition 
to the slope. Sloped lots, however, are commonplace in the Tahoe Area Plan, and by 
themselves are not exceptional. In this case, a dwelling that was previously located on the 
parcel was completely removed. There were no constraints prohibiting the applicant from 
designing a covered entry way within the required setbacks. There is a substantial amount of 
area on the subject parcel which might have allowed the design of the dwelling to include the 
entryway that the variance is seeking to allow. It is clear that the topography, by itself, does not 
create a hardship to development of the parcel of land, as a new dwelling was approved to be 
constructed within the required setbacks. It is noted within the variance application that, “If the 
variance is not granted, we simply will not have a covered entrance.”  
 
The topography of the subject parcel is not exceptional. 
 

WPVAR17-0002 
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Other Extraordinary and Exceptional Situation or Condition of the Piece of Property: Staff has 
not been able to identify any characteristic of the property that creates an extraordinary or 
exceptional situation or condition. The application asserts that the applicant, “…tried many 
different design ideas none of which made practical or aesthetic sense given the height and 
other TRPA restrictions we had to comply with.” The height restriction imposed by the Tahoe 
Regional Planning Agency are consistent throughout the Tahoe Basin and are, therefore neither 
extraordinary or exceptional. “Aesthetic sense” is not a condition of the parcel of land and, 
therefore, does not create an Extraordinary and Exceptional Situation or Condition. Finally, the 
“practicality” of the plan requiring a variance is called into question when one considers that the 
applicant has approved construction plans for a dwelling on the parcel, that conforms with all 
required setbacks. 
 
There is no extraordinary and exceptional situation or condition on this piece of property. 
 
The applicant included photos of several other dwellings in the area that are located within front 
yard setbacks. Each variance is evaluated on its own merits and other past approvals on other 
parcels, each with a unique set of circumstances, do not create a precedent for approval of any 
future variance request. 
  
Staff recommends denial of the variances requested, being unable to make the necessary 
findings of fact as required by both Nevada Revised Statutes and the Washoe County 
Development Code. The lack of peculiar and exceptional practical difficulties to, or exceptional 
and undue hardships upon, the owner of the property is demonstrated by the current approval of 
a building permit for a 3-story, 4-bedroom, 3-bath dwelling of 4,795 square feet, with a 3-car 
garage within the required setbacks on the subject site. 

Citizen Advisory Board 
The Incline Village Citizen Advisory Board did not meet during the review period for this 
variance. The variance application was provided to all CAB members individually and comments 
were requested. No CAB members provided comments to staff.  

Reviewing Agencies 
The following agencies received a copy of the project application for review and evaluation:  

• Washoe County Community Services Department 
o Planning and Development Division 
o Engineering and Capital Projects Division 
o Utilities/Water Rights 
o Parks and Open Spaces 

• Washoe County Health District  
o Air Quality Management Division 
o Vector-Borne Diseases Program 
o Environmental Health Services Division 

• North Lake Tahoe Fire Protection District 
• Regional Transportation Commission 
• Washoe – Storey Conservation District 
• Incline Village General Improvement District 

WPVAR17-0002 
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• Nevada State Lands 
• Tahoe Regional Planning Agency 
• Tahoe Transportation District 

Five out of the ten above listed agencies/departments provided comments and/or letters in 
response to their evaluation of the project application. The Washoe County Traffic Engineer, 
Incline Village GID and Washoe County Health District indicated that they had no comment. A 
summary of the two agency’s comments that provided substantive comments, and their contact 
information, is provided. There are no Conditions of Approval attached to this staff report as the 
variance has been recommended for denial. 

• Washoe County Planning and Development Division evaluated the request and has 
recommended that the variance be denied as there are no special circumstances 
that necessitate the variance requested. 
Contact:  Roger Pelham, 775.328.3622, rpelham@washoecounty.us 

• Washoe County Public Works and Engineering responded that a hold-harmless 
agreement is needed, if a variance is approved. 
Contact:  Leo Vesely, 775.328-2040 lvesely@washoecounty.us 

Staff Comment on Required Findings 
WCC Section 110.804.25 requires that all of the following findings be made to the satisfaction of 
the Washoe County Board of Adjustment before granting approval of the abandonment request.  
Staff has completed an analysis of the application and has determined that the proposal cannot 
meet required findings 1, 2 and 3 as follows. 

1. Special Circumstances.  Because of the special circumstances applicable to the 
property, including exceptional narrowness, shallowness or shape of the specific piece 
of property; exceptional topographic conditions; extraordinary and exceptional situation 
or condition of the property and/or location of surroundings; the strict application of the 
regulation results in exceptional and undue hardships upon the owner of the property. 

Staff Comment:  As noted in the Project Evaluation portion of this staff report there are 
no peculiar and exceptional practical difficulties to, or exceptional and undue hardships 
upon, the owner of the property. This is demonstrated by the current approval of a 
building permit for a dwelling, within the required setbacks, on the subject site. 
Therefore, this finding cannot be made to support approval of the variance request. 

2. No Detriment.  The relief will not create a substantial detriment to the public good, 
substantially impair affected natural resources or impair the intent and purpose of the 
Development Code or applicable policies under which the variance is granted. 

Staff Comment:  Because there no identifiable special circumstances applicable to the 
piece of property, granting the relief will impair the intent and purpose of the 
Development Code by allowing development that does not conform to generally 
applicable Code requirements. Therefore, this finding cannot be made to support 
approval of the variance request. 

3. No Special Privileges.  The granting of the variance will not constitute a grant of 
special privileges inconsistent with the limitations upon other properties in the vicinity 
and the identical regulatory zone in which the property is situated. 

Staff Comment:  Because there are no identifiable special circumstances, granting the 
relief will constitute a grant of special privileges inconsistent with the limitations upon 

WPVAR17-0002 
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other properties in the vicinity and the identical regulatory zone in which the property is 
situated by allowing development that does not conform to generally applicable Code 
requirements. Therefore, this finding cannot be made to support approval of the 
variance request. 

4. Use Authorized.  The variance will not authorize a use or activity which is not 
otherwise expressly authorized by the regulation governing the parcel of property. 

Staff Comment:  Granting the relief will not authorize a use or activity which is not 
otherwise expressly authorized by the regulation governing the parcel of property. 

5. Effect on a Military Installation. The variance will not have a detrimental effect on the 
location, purpose and mission of the military installation. 

Staff Comment:  There is no military installation within the area required to be noticed 
for this variance request. 

Recommendation 
Staff has been unable to identify any special circumstances applicable to the piece of property 
that would allow support of approval of the variance request.  Therefore, after a thorough 
analysis and review, Variance Case Number WPVAR17-0002 is being recommended for denial. 
Staff offers the following motion for the Board’s consideration.Motion 

I move that, after giving reasoned consideration to the information contained in the staff report 
and information received during the public hearing, the Washoe County Board of Adjustment 
deny Variance Case Number WPVAR17-0002 for Michael Fisher and Susanna Kintz, being 
unable to make findings 1, 2 and 3 in accordance with Washoe County Development Code 
Section 110.804.25: 

1. Special Circumstances.  There are no special circumstances applicable to the property, 
including exceptional narrowness, shallowness or shape of the specific piece of 
property; exceptional topographic conditions; extraordinary and exceptional situation or 
condition of the property and/or location of surroundings; and the strict application of the 
regulation does not result in exceptional and undue hardships upon the owner of the 
property. Therefore, this finding cannot be made to support approval of the variance 
request. 

2. No Detriment.  Because there are no identifiable special circumstances applicable to the 
piece of property, granting the relief will impair the intent and purpose of the 
Development Code by allowing development that does not conform to generally 
applicable Code requirements. Therefore, this finding cannot be made to support 
approval of the variance request. 

3. No Special Privileges.  Because there are no identifiable special circumstances, granting 
the relief will constitute a grant of special privileges inconsistent with the limitations upon 
other properties in the vicinity and the identical regulatory zone in which the property is 
situated by allowing development that does not conform to generally applicable Code 
requirements. Therefore, this finding cannot be made to support approval of the variance 
request.  

4. Use Authorized.  The variance will not authorize a use or activity which is not otherwise 
expressly authorized by the regulation governing the parcel of property;  
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Appeal Process 

Board of Adjustment action will be effective 10 calendar days after the written decision is filed 
with the Secretary to the Board of Adjustment and mailed to the original applicant, unless the 
action is appealed to the Washoe County Board of County Commissioners, in which case the 
outcome of the appeal shall be determined by the Washoe County Board of County 
Commissioners.  Any appeal must be filed in writing with the Planning and Development 
Division within 10 calendar days after the written decision is filed with the Secretary to the Board 
of Adjustment and mailed to the applicant. 
  
Property Owner: Michael Fisher and Susanna Kintz 
  567 Alden Lane 
  Incline Village, NV  89451 
  
Professional Consultant: Structural Design and Engineering 
  Attn:  Brian Harrison 
  2958 Glenview Drive 
  Reno, NV  89503 
 
Others to be Contacted: Mike Rehberger 
  688 Bridger Ct. 
  Incline Village, NV  89451 
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ATTACHMENT B 
E. Variance Case Number WVAR17-0002 (Fisher/Kintz Front Yard Setback Reduction) – For 

possible action, hearing, and discussion to approve a variance to reduce the required front yard 
setback from 20 feet to 10 feet 2 inches for expansion of a dwelling that is currently permitted and 
under construction (the total encroachment, including the overhang, is proposed to be 9 feet 10 
inches). The proposed encroachment into the front yard setback includes a cover for the front 
porch with a depth of 7 feet 10 inches and an additional 2 feet of roof eave overhang within the 
front yard setback. The variance request also includes a reduction in the front yard setback from 
20 feet to 19 feet 6 inches for a “decorative truss” at the front of the garage. 

• Applicant/Property Owner Michael Fisher and Susanna Kintz 
  567 Alden Lane 
  Incline Village, NV  89451 
• Location: 567 Alden Lane, approximately 150 feet northeast of its 

intersection with Tyner Way 
• Assessor’s Parcel Number: 122-133-02 
• Parcel Size: ±0.39 acres (±16,988 square feet) 
• Master Plan Category: Suburban Residential (SR) 
• Regulatory Zone: Medium Density Suburban (MDS) 
• Area Plan: Tahoe 
• Citizen Advisory Board: Incline Village/Crystal Bay 
• Development Code: Authorized in Article 804, Variances 
• Commission District: 1 – Commissioner Berkbigler 
• Section/Township/Range: Section 17, Township 16 N, Range 18 E, MDM 
  Washoe County, NV 
• Staff: Roger Pelham, MPA, Senior Planner 
• Phone: 775.328.3622 
• Email: rpelham@washoecounty.us 

 Chair Toulouse opened the public hearing. Roger Pelham, Senior Planner, presented the Staff 
Report. Chair Toulouse called for any questions from the Board. Hearing none, he opened up the 
presentation to the Applicant. 

 Susanna Kintz, owner, stated the reason for the denial recommendation from Staff was their 
finding of a lack of peculiar and exceptional practical difficulties to, or exceptional and undue 
hardships upon the owner to comply with the 20-foot setback requirement. She submitted the Board 
should reject Staff’s recommendation of a denial and grant the Variance. Staff’s finding was 
inconsistent with respect to Variance applications of similarly situated properties. Denial of the 
Variance by this Board would constitute an arbitrary and capricious action that would deny her and 
her husband due process of law. 

 Ms. Kintz stated the subject property was located in Incline Village, and like all the properties 
she would reference it was subject to a 20-foot setback. The previous structure was old and had 
asbestos so it had to be torn down. The subject was approximately 6,700 feet above sea level and in 
winter months it was subject to hazards created by snow and ice. If the Variance was granted the 
covered porch would still be approximately 20 feet from the street, which was significantly farther from 
the street than a good majority of the homes in the area. She said the subject had a 30 percent grade, 
wherein some of the properties staff had recommended approval of a Variance had only a 25 percent 
grade. She explained the grade was significant, because the steeper the grade the higher the 
structure must be in order for the structure to sit within the 20-foot setback. She demonstrated the 
higher the structure was suspended over the grade level, the greater the danger would be to the 

https://www.washoecounty.us/csd/planning_and_development/board_commission/board_of_adjustment/2017/files/WPVAR17-0002%20Fisher-Kintz%20Staff%20Report.pdf
mailto:rpelham@washoecounty.us


 

inhabitants and visitors due to falls in icy conditions. She felt the slope would directly impact the 
determination of whether there were particular and exceptional practical difficulties to, or exceptional 
undue hardships upon the owner to comply with the 20-foot setback requirement. 

 Ms. Kintz stated that TRPA requirements restricted the overall height of the structure, which 
would increase the slope of the driveway and the walkway to the home. She felt the greater the slope 
and the length of the driveway would cause hazards created by snow and ice. She stated the TRPA 
height restrictions impacted the determination of whether there were particular and exceptional 
practical difficulties to, or exceptional and undue hardships upon the owner to comply with the 20-foot 
setback.  

 Ms. Kintz discussed 541 Dale Drive and 547 Dale Drive that were in her neighborhood, which 
were similar in size, grade, and slope, had the same TRPA requirements, and were subject to the 
same hazards from snow and ice as the subject; however, they were granted a Variance. She 
presented a copy of the Staff Report for 541 Dale Drive. The Variance for 541 Dale Drive reduced the 
20-foot setback to 2 feet, wherein the Variance she was requesting was only for a setback of 9 feet 10 
inches.  

 Ms. Kintz stated staff supported approval of the application for Dale Drive on the grounds that 
the property had a 25 percent grade and the TRPA restrictions would require a longer driveway if the 
Variance was not granted, which staff found would create hazards from snow and ice. Both of those 
factors were present in her application and she submitted there was no discernable reason why staff 
would recommend approval for Dale Drive and recommend denial for her property. She stated staff 
found special circumstances and hardships existed due to slopes and access, and with the TRPA tree 
retention requirement the property on Dale Drive was restricted in the placement of the new residence 
and garage. Staff further found that due to the steep slopes on the property, the proposed garage 
placement was optimal so as to avoid a steep driveway and access. She said in addition the same 
hazardous conditions that merit approval of a Variance for a garage within the 20-foot setback were 
present with respect to a covered porch. Whether they were talking about a walkway or a driveway to 
a covered entrance, the greater the length and the slope the greater the hazards created by snow and 
ice. 

 Ms. Kintz stated it was important to note that in recommending approval of the Variances for 
541 and 547 Dale Drive, staff did not recommend limiting the Variance to the garage, but rather 
recommended the Variance for the garage, covered entry and the home. She said the Board of 
County Commissioners (BCC) recognized a covered porch was necessary to reduce the hazardous 
conditions caused by snow and ice. She said the application submitted for 557 Dale Drive 
recommended denial of a new entrance for the home within the setback for substantially the same 
reasons for their recommendation of denial for the subject property. Staff dismissed the need for a 
covered structure to mitigate hazards caused by snow and ice and this Board denied the Variance, 
but the BCC reversed that decision and the Variance was granted. She understood the BCC would 
not have granted the application unless they found there existed particular and exceptional practical 
difficulties to, or exception and undue hardships upon the owner to comply with the 20-foot setback. 
The distance from the street to the covered entrance for 557 Dale Drive was 6 feet, wherein it would 
be approximately 20 feet for the subject property.  

 Ms. Kintz stated staff’s recommendation of denial was also inconsistent with the Variance 
granted for numerous other properties in the same area. She said that structure set well back within 
the setback line, five or six feet of the street and the same was true for 541 Dale, 553 Dale, 555 Dale, 
557 Dale Drive. All of those properties had structures that were significantly closer to the street than 
the subject property, had the same or similar slopes and were subject to the same TRPA restrictions 
and the same winter conditions. 



 

 Ms. Kintz stated the only difference between the application for the subject property and 541 
Dale Drive and 547 Dale Drive properties was the timing of when the application was submitted. In the 
case of the applications that were recommended for approval, staff reviewed the application prior to 
the commencement of the new construction. Whereas, with regard to the subject the application was 
submitted after construction began. She said the timing of the submission of the application should 
not affect staff’s findings. 

 Ms. Kintz stated in designing the new structure they were able to position the garage within the 
20-foot setback, but they were not able to accommodate a covered porch. She said she spent a 
significant amount of time trying to design a covered entry within the 20-foot setback and hired an 
architect to help her. The choices were to push the structure back beyond the 20-foot setback, which 
would have created all the hazards staff recognized in recommending approval of 541 and 547 Dale 
Drive, place the covered structure within the interior of the home which would have created snow melt 
and flooding issues, or place the entry on one end or the other of the home. There was no practical 
way to accommodate a covered porch within the constraints presented by the steep slope and the 
TRPA restrictions.  

 Ms. Kintz stated they went forward with construction without first getting a Variance because it 
would have required waiting another season to start. She thought the Board would grant the Variance 
for the covered porch or they would not get one, there was just no practical way to design the covered 
porch with the constraints they faced. They did not mean to in anyway, disrespect the Board or the 
importance of the work they did by going forward with the construction without first applying. A 
decision by this Board, based on the unsupportable and inconsistent finding, would be arbitrary and 
capricious and would deny them due process. It was a fundamental principal of the system of law that 
people be held to the same rules of law. She said there should not be arbitrary or capricious 
enforcement of the rules for two applications that were granted for conditions that were identical to the 
subject and she said the Variance should be granted. 

 Chair Toulouse opened up questions to the Board. Member Stanley asked if Ms. Kintz was 
aware at the beginning of the construction that a Variance would be required. Ms. Kintz stated they 
knew they could not design a covered porch and the only way to get one would be to apply for a 
Variance. She said they went ahead with the construction knowing they would have a house without a 
covered porch or that the placement of the property was dictated by the same reasons the other 
properties were. Member Stanley asked when she consulted with Planner Pelham and at what point 
did he inform them of the findings and that she was not meeting the requirements. Ms. Kintz stated 
she did not consult with him, she filed the application. She said she understood that since the building 
was already there, there was no longer a need for a Variance. She said the BCC must have found the 
fact that the other homes on Dale Drive were already there, did not mean there wasn’t a need for a 
covered entrance way to mitigate the snow and ice.  

 Mr. Pelham stated there was no requirement for the Applicant to meet with staff prior to 
submission of an application. He said in this case he called the Applicant and left two or three 
messages to encourage them to withdraw early in the process while he could still issue a refund, 
because it was clear to him that given the limitations of his analysis for a hardship, this was probably 
not a good candidate for him to go forward with a recommendation of approval. 

 Member Hill said Dale Smith designed this house. Ms. Kintz stated he helped her design it and 
helped her with the exterior. Member Hill asked if she was an architect. Ms. Kintz stated she was not, 
but she designed homes. She said the process of getting the plans finalized took about three months 
longer than they thought. She thought there would be time to get a Variance between the deadlines 
for building, but unfortunately she hired someone to do the work and he was not able to deliver, so 
they had to go forward.  



 

 Ms. Kintz stated the fact that the building had already been started and permits approved did 
not deflect in any way from whether or not the circumstances and the findings should be made and 
the Variance granted. Member Hill said the Board had to decide on this project alone and they could 
not look at Dale Drive projects. She went on to clarify the Board had no recollection of what those 
projects were, how that got decided, was this Board involved in those, or did they go to the BCC on 
appeal. She informed Ms. Kintz she was entitled to the same appeal process and the Applicant’s 
property could not be compared to other properties. Ms. Kintz said it would be one of the things that 
would be looked at if it went on to an appeal, whether or not this decision was inconsistent with other 
decisions and that was why she brought it to this Board’s attention. She said she was not able to work 
within the 20-foot setback line and create the structure that the other projects were able to create with 
a Variance. She said the fact they went forward did not mean those circumstances were not there; 
they were there because those properties she mentioned were identical to the subject. The fact they 
went ahead and got a permit to build it without a front porch was because they were hoping they could 
come back and get a Variance. She said she had the same constraints the other properties had and 
she did the best she could to work within those constraints, but that did not mean she should not be 
able to have the benefit of a Variance when her neighbors who had the exact same circumstances 
were able to get one.  

 Member Thomas requested clarification. He stated the Applicant bought the property with a 
house on it, then tore it down and redesigned the current house that was being built. He said it was 
designed without a covered front porch and now the Applicant was before the Board saying there was 
an undue hardship and she needed a Variance for a design she came up with without a front porch to 
begin with. Mr. Kintz stated the design had a front porch it was just not covered and yes she had an 
undue hardship in that she could not get a covered front porch within the 20-foot setback line. 
Member Thomas asked her why she did not design a home with a covered porch. Ms. Kintz stated 
because of the steep slope, together with the TRPA’s restrictions, would have required moving the 
house farther away from the street. If she did that it would mean a longer driveway, lower, steeper 
driveway. She said they probably would not have been able to do it because of the 14 percent 
restriction on the decline of the driveway. She said they positioned the home in the only place they 
could to not have those more dangerous, hazardous conditions. She said what they did was do the 
best they could to work within the setback, but they could not come up with a design that had a 
covered porch, which meant it would be exposed to the rain, snow and ice. She said the other 
Variances were not just granted for a garage; they were granted for the structure also. The fact that 
they were coming in after the fact should not mean that they did not have the same extenuating 
circumstances. She did not believe the fact they already had a permit and were under construction 
mitigated the findings. 

 Chair Toulouse opened public comment. Hearing none, he brought it back to the Board for 
discussion. Member Hill stated she was having a hard time finding the hardship. She said the 
Applicant designed the home, got a building permit, started construction and then decided they 
wanted something else.  

 Member Stanley stated typically Variances were some of the Board’s easiest decisions, 
because they either met the requirements or not. He agreed this project did not seem to meet the 
findings and he thought it might be arbitrary and capricious to invent a reason going in to the past that 
would allow the Board to manufacture those findings. 

 Member Lawrence stated it was unfortunate when regulations, specifically TRPA in this 
matter, seemed to be causing the most hardship. He stated in not allowing the home to be set farther 
back or it would be higher, which would cause the driveway to be steeper and it seemed like it was a 
TRPA issue more than the topography of the property. He said he saw no parking issues with the 
encroachment, no snow removal or snow placement issues, no street issues or visual obstructions,  



 

 Chair Toulouse said he did not see the special circumstance or the hardship and he agreed 
with Mr. Pelham’s judgement in this matter. He said the Board decided every case, case-by-case, 
they did not consider what was done a hundred times before or what a neighbor might have. He said 
the Applicant was well within her right to appeal this. 

 Chair Toulouse called for a motion. 

 Member Thomas moved that after giving reasoned consideration to the information contained in 
the staff report and information received during the public hearing, the Washoe County Board of 
Adjustment deny Variance Case Number WPVAR17-0002 for Michael Fisher and Susanna Kintz, 
being unable to make findings 1, 2 and 3 in accordance with Washoe County Development Code 
Section 110.804.25. Member Stanley seconded the motion, which carried unanimously.  

1. Special Circumstances. There are no special circumstances applicable to the property, 
including exceptional narrowness, shallowness or shape of the specific piece of property; 
exceptional topographic conditions; extraordinary and exceptional situation or condition of the 
property and/or location of surroundings; and the strict application of the regulation does not 
result in exceptional and undue hardships upon the owner of the property. Therefore, this finding 
cannot be made to support approval of the variance request.  

2. No Detriment. Because there are no identifiable special circumstances applicable to the piece 
of property, granting the relief will impair the intent and purpose of the Development Code by 
allowing development that does not conform to generally applicable Code requirements. 
Therefore, this finding cannot be made to support approval of the variance request.  

3. No Special Privileges. Because there are no identifiable special circumstances, granting the 
relief will constitute a grant of special privileges inconsistent with the limitations upon other 
properties in the vicinity and the identical regulatory zone in which the property is situated by 
allowing development that does not conform to generally applicable Code requirements. 
Therefore, this finding cannot be made to support approval of the variance request.  

4. Use Authorized. The variance will not authorize a use or activity which is not otherwise 
expressly authorized by the regulation governing the parcel of property. 
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Attachment E 
Conditions of Approval 
Variance Case Number: VA16-005  

 
The project approved under Variance Case Number WPVAR17-0002 shall be carried out in 
accordance with the Conditions of Approval granted by the Board of County Commissioners on 
July 25, 2017.  Conditions of Approval are requirements placed on a permit or development by 
each reviewing agency.  These Conditions of Approval may require submittal of documents, 
applications, fees, inspections, amendments to plans, and more.  These conditions do not 
relieve the applicant of the obligation to obtain any other approvals and licenses from relevant 
authorities required under any other act or to abide by all other generally applicable Codes, and 
neither these conditions nor the approval by the County of this project/use override or negate 
any other applicable restrictions on uses or development on the property. 
 
Unless otherwise specified, all conditions related to the approval of this Variance shall be met 
or financial assurance must be provided to satisfy the conditions of approval prior to issuance of 
a grading or building permit.  The agency responsible for determining compliance with a specific 
condition shall determine whether the condition must be fully completed or whether the 
applicant shall be offered the option of providing financial assurance.  All agreements, 
easements, or other documentation required by these conditions shall have a copy filed with the 
County Engineer and the Planning and Development Division.   

Compliance with the conditions of approval related to this Variance is the responsibility of the 
applicant, his/her successor in interest, and all owners, assignees, and occupants of the 
property and their successors in interest.  Failure to comply with any of the conditions imposed 
in the approval of the Variance may result in the initiation of revocation procedures.   

Washoe County reserves the right to review and revise the conditions of approval related to this 
Variance should it be determined that a subsequent license or permit issued by Washoe County 
violates the intent of this approval.   

For the purpose of conditions imposed by Washoe County, “may” is permissive and “shall” or 
“must” is mandatory.   

Conditions of Approval are usually complied with at different stages of the proposed project.  
Those stages are typically: 

• Prior to permit issuance (i.e., grading permits, building permits, etc.). 

• Prior to obtaining a final inspection and/or a certificate of occupancy. 

• Prior to the issuance of a business license or other permits/licenses. 

• Some “Conditions of Approval” are referred to as “Operational Conditions”.  These 
conditions must be continually complied with for the life of the project or business. 

FOLLOWING ARE CONDITIONS OF APPROVAL REQUIRED BY THE REVIEWING 
AGENCIES.  EACH CONDITION MUST BE MET TO THE SATISFACTION OF THE ISSUING 
AGENCY.  

Washoe County Planning and Development Division 

1. The following conditions are requirements of the Planning and Development Division, 
which shall be responsible for determining compliance with these conditions.   



Washoe County Conditions of Approval   
 

Contact Name – Roger Pelham, 775.328.3622, rpelham@washoecounty.us 

a. The applicant shall demonstrate substantial conformance to the plans approved as part 
of this variance. Modification to the site plan may require amendment to and 
reprocessing of the variance.   

b. The applicant shall submit complete construction plans and building permits shall be 
issued within two years from the date of approval by Washoe County. The applicant 
shall complete construction within the time specified by the building permits. 

c. A copy of the Final Order stating conditional approval of this variance shall be attached 
to all applications for administrative permits, including building permits, issued by 
Washoe County. 

d. Prior to issuance of a building permit, the applicant execute Hold Harmless Agreement 
with the District Attorney’s Office for the purposes of road maintenance and snow 
removal. The applicant shall submit a copy of the recorded document with the building 
permit application. 

e. The use of straw bales shall be prohibited during construction of the project.  A filter-
fabric fence or other acceptable alternative shall be utilized for erosion control.   

  

*** End of Conditions *** 
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